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ORDINANCE 2016-253
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, A DECLARATION OF Restrictive COVENANT BETWEEN THE CITY OF JACKSONVILLE AND THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION (FDEP), and any other documents necessary to effecutate the PURPOSES OF THE Restrictive covenant, FOR PROPERTY KNOWN AS THE CITY OF JACKSONVILLE FIRE STATION #10 LOCATED AT 1055 SOUTH McDUFF AVENUE, RE# 063907-0000, SO AS TO PLACE Environmental RESTRICTIONS ON THE SITE; PROVIDING AN EFFECTIVE DATE.


Whereas, due to contamination that remains onsite, the Florida Department of Environmental Protection (“FDEP”) has required that the City enter into a Declaration of Restrictive Covenant (“Declaration”) with FDEP on property known as the City of Jacksonville Fire Station #10, located at 1055 South McDuff Avenue, RE# 063907-0000 (“Site”), so as to place environmental restrictions thereon; and

Whereas, the Site is currently used by the City as a fire station; and

WHEREAS, the Declaration imposes soils restrictions and engineering controls at the Site; and 

Whereas, one of the final steps in completing the remediation process for the Site is the execution of the Declaration of Restrictive Covenant, which will then allow the City to obtain the Site Rehabilitation Completion Order with Conditions from FDEP; now therefore  


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Approval and authorization. There is hereby approved, and the Mayor, or his designee, and Corporation Secretary are hereby authorized to execute and deliver on behalf of the City, a Declaration of Restrictive Covenant, in substantially the same form as is attached hereto as Exhibit 1 and made a part hereof, and any other documents necessary to effectuate the purposes of the Declaration, so as to allow the City to place environmental restrictions on the Site.


Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

 /s/ Jody L. Brooks 

Office of General Counsel

Legislation prepared by:
Jody L. Brooks
G:\SHARED\LEGIS.CC\2016\Ord\Fire Station #10 at 1055 S McDuff Avenue RC legislation.doc
� EMBED Package  ���
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This instrument prepared by:

City of Jacksonville

Property Owner RE# 063907 0000
Jody L. Brook, Esq.

Office of General Counsel

117 West Duval Street

Suite 480

Jacksonville, Florida 32202

DECLARATION OF RESTRICTIVE COVENANT

THIS DECLARATION OF RESTRICTIVE COVENANT (Declaration) is made this day

of ., 2015, by the City of Jacksonville, Property Owner RE# 063907 0000

(GRANTOR), and the Florida Department of Environmental Protection (FDEP).
RECITALS
A.  GRANTOR is the fee simple owner of certain real property in the City of
Jacksonville, Duval County, Florida, which is more particularly described in Exhibit “A.”

attached (the Property).
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B. The FDEP Facility Identification Number for the Property is 168521416. The
facility name at the time of entry into this Declaration is the City of Jacksonville Fire Station #10
located at 1055 South McDuff Avenue, Jacksonville, Duval County, Florida (the Facility). This
Declaration addresses the discharge discovered on June 21, 2007, which was subsequently
reported to FDEP.

C.  The discharge of petroleum products on the Property is documented in the
following reports.

¢ Underground Storage Tank Closure Assessment and Source Removal Report, dated
August 9, 2007

° Site Assessment Report (SAR), dated March 4, 2008

° SAR Addendum (SARA) #1, dated October 23, 2008

e SARA #2, dated March 31, 2009

e SARA #3, dated October 16, 2009

® SARA #4, dated July 29, 2010

° SARA #5, dated April 15, 2011

e SARA #6, dated October 26, 201 |

° Limited Scope Remedial Action Plan (LSRAP), dated March 16, 2012

. Source Removal Report (SRR), dated May 31, 2013

® Second Quarter Post Active Remediation Monitoring Report, dated October 22, 2013

¢  Third Quarter Post Excavation Monitoring Report, dated April 2, 2014

° Fourth Quarter Post Excavation Monitoring Report, dated July 7, 2014

° Fifth Quarter Post Excavation Monitoring Report, dated October 6, 2014

D. The reports filed by GRANTOR and noted in Recital C set forth the nature and
extent of contamination that is located on the Property (collectively, the Reports). These reports
confirm that contamination of soil as defined by Chapter 62-780, Florida Administrative Code
(F.A.C.), exists on north end of the Property. Also, these reports document that the soil
contamination does not extend beyond the Property boundaries, that soil impacts are only on the

north end of the site, and that the soil contamination is capped.
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E. It is the mutual intent of GRANTOR and FDEP that the restrictions of this
Declaration shall reduce or eliminate the risk of exposure to users or occupants of the Property
and to the environment from the contaminants cited in paragraph D of these Recitals, and to
reduce or eliminate the threat or migration of those contaminants.

F. The FDEP has agreed to issue a Site Rehabilitation Completion Order with
Conditions (Order) upon recordation of this Declaration. The FDEP reserves the right to
unilaterally revokc the Order if the conditions of the Order or this Declaration are not met.
Additionally, if concentrations of chemicals of concern increase above the levels approved in the
Order, or if a subsequent discharge of substances regulated by the FDEP occurs at the Property,
FDEP may require site rehabilitation to reduce concentrations. of petroleum products chemicals
to levels allowed by applicable FDEP rules. The Order related to this Property may be found by
contacting the appropriate FDEP Northeast District.

G. GRANTOR deems it appropriate and in the best interest of all current and future
owners of the Property to obtain an Order and to restrict a portion of the 0.37-acre Property with

restrictions that are more specifically set forth in paragraph 2, below.

NOW, THEREFORE, to induce FDEP to issue the Order, and for other good and
valuable mutual consideration, the receipt and sufficiency of which are hereby acknowledged by
GRANTOR and by FDEP, GRANTOR hereby agrees as follows:

l. The Recitals are true and correct, and are hereby incorporated.

2. GRANTOR hereby imposes the following restrictions on the Property:

SOIL RESTRICTIONS AND ENGINEERING CONTROLS
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(i) The figure presented in Exhibit “B™ depicts the boundary of the
0.37-acre Property and the 0.17-acre restricted area, cross-
referenced to the State Plane Coordinates System.

(i)  The 0.17-acre restricted area located in the northern portion of the
Property and noted on Exhibit “B” shall be permanently covered
and maintained with two feet of soil or concrete pavement that
prevents human exposure. An Engineering Control Maintenance
Plan (ECMP) has been approved by FDEP. The ECMP specifies
the frequency of inspections and monitoring for the Engineering
Control and the criteria for determining when the Engineering
Control has failed. The Engineering Control shall be maintained in
accordance with the ECMP as it may be amended upon the prior
written consent of FDEP. The ECMP, as amended, can be
obtained by contacting the appropriate FDEP district office or
Tallahassee program area.

(ili)  Excavation and construction beneath the soil cap or concrete
pavement is not prohibited in the 0.17-acre restricted area of the
site, provided that any contaminated soil that is excavated is
removed and properly disposed of pursuant to Chapter 62-780,
F.A.C., and any other applicable local, state and/or federal
requirements.  Nothing herein shall limit any other legal
requirements requiring construction methods and precautions that

must be taken to minimize risk of exposure while conducting work
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in the 0.17-acre restricted area. For any dewatering activities, a
plan pre-approved by FDEP’s Division of Waste Management
(DWM) must be in place to address and ensure the appropriate
.handling, treatment, and disposal of any extracted soil and water
that may be contaminated.

3. In the remaining paragraphs, all references to “GRANTOR” and to “FDEP” shall

also mean and refer to their respective successors, grantees and assigns.

4. For purposes of monitoring the restrictions contained herein, FDEP is hereby
granted by GRANTOR a right of entry upon and access to the Property at reasonable times and
with reasonable notice to the GRANTOR. Access is available by an adjacent public right-of-

way.

S. GRANTOR intends that this Declaration shall and does touch and concern the
Property, run with the land and the title to the Property, and shall apply to and bind and inure to
the benefit of GRANTOR and FDEP, and any and all parties hereafter having any right, title or
interest in the Property or any part thereof. The FDEP may enforce the terms and conditions of
this Declaration by injunctive relief and the appropriate available legal remedies. Any
forbearance on behalf of the FDEP to exercise its right in the event of the failure of the
GRANTOR to comply with the provisions of this Declaration shall not be deemed or construed
to be a waiver of the FDEP’s rights hereunder. This Declaration shall continue in perpetuity,
unless otherwise modified in writing by GRANTOR and the FDEP as provided in paragraph 7
hereof. These restrictions may also be enforced in a court of competent jurisdiction by any other
person, firm, corporation, or governmental agency that is substantially benefited by these

restrictions. If the GRANTOR does not or will not be able 10 comply with any or all of the
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provisions of this Declaration, the GRANTOR shall notify FDEP in writing within three (3)
calendar days. Additionally, GRANTOR shall notify FDEP' thirty (30) days prior to any
conveyance or sale, granting or transferring the Property or portion thereof, to any heirs,
successors, assigns or grantees, including, without limitation, the conveyance of any security

interest in said Property.

6. In order to ensure the perpetual nature of these restrictions, GRANTQR shall
reference these restrictions in any subsequent lease or deed of conveyance, including the
recording book and page of this Declaration. Furthermore, prior to the entry into a landlord -
tenant relationship with respect to the Property, the GRANTOR agrees to notify in writing all
proposed tenants of the Property of the existence and contents of this Declaration of Restrictive

Covenant.

7. This Declaration is binding until a release of covenant is executed by the FDEP
Secretary (or designee) and is recorded in the public records of the county in which the land is
located (Duval County). To receive prior approval from the FDEP to rembve any requirement
herein, cleanup target levels established pursuant to Florida Statutes and FDEP rules must have
been achieved. This Declaration may be modified in writing only. Any subsequent amendment
must be executed by both GRANTOR and the FDEP and be recorded by the real property owner

as an amendment hereto.

8. If any provision of this Declaration is held to be invalid by any court of competent
Jurisdiction, the invalidity of that provision shall not affect the validity of any other provision of

the Declaration. All such other provisions shall continue unimpaired in full force and effect.
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9. GRANTOR covenants and reprcsents that on the date of execution of this
Declaration GRANTOR is scized of the Property in fee simple and has good right to create,
establish and impose this restrictive covenant on the use of the Property. GRANTOR also
covenants and warrants that the Property is free and clear of any and all liens, mortgages, or
encumbrances that would impair GRANTOR’s rights to impose the restrictive covenant

described in this Declaration.
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IN WITNESS WHEREOF, GRANTOR has executed this instrument, this day of
,20__.

PROPERTY OWNER RE# 063907 0000:
City of Jacksonville

(City Rep)
By:
Print Name:
Its:
Date:
Signed, sealed and delivered in the presence of:
Witness: Date:
Print Name:
Witness: Date:
Print Name:
STATE OF FLORIDA
COUNTY OF

The foregoing instrument was acknowledged before me this day of ,
201__, by as of 1055 McDuff Avenue,
Jacksonville, Duval County, Florida. ‘

Signature of Notary Public

(Print Notary Name)

My Commission Expires:
AFFIX NOTARY STAMP Commission No.:

[OPersonally known, or

OProduced Identification

Type of Identification Produced
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Approved as to form by the Florida Department of Environmental Protection, Office of General
Counsel.

IN WITNESS WHEREOF, the Florida Department of Environmental Protection has executed
this instrument, this day of ,20__.

FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

GREGORY J. STRONG
DIRECTOR

Northeast District
8800 Baymeadows Way West, Suite 100
Jacksonville, Florida 32286

Date:

Signed, sealed and delivered in the presence of:
Witness: ' Date:
Print Name:
Witness: Date:
Print Name:
STATE OF FLORIDA
COUNTY OF ___

The foregoing instrument was acknowledged before me this day of ,
201__, by as of Florida Department

of Environmental Protection.

Signature of Notary Public

(Print Notary Name)

My Commission Expires:
AFFIX NOTARY STAMP Commission No.:

(JPersonally known, or

(OProduced Identification

Type of Identification Produced
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EXHIBIT A

PROPERTY LEGAL DESCRIPTION
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LEGAL DESCRIPTION OF THE 0.37-ACRE PROPERTY TO BE
RESTRICTED

The following legal description was provided by Atlantic Gulf Surveying, Co. in a Professional
Land Survey dated March 3, 2015 (attached).

All of Lot 13, and a portion of Lots 12 and 14, of Block 2, Riverside Extension, as per plat of
Record in Plat Book 6, page 11, of the current public records of Duval County, Florida and all
being located within the city of Jacksonville, Duval County, Florida being more particularly
described by the legal description attached hereon (as found, based on city survey of lots 11 &
12):

Commence at the intersection of the northerly right of way line of Selma Street (a 60 foot right
of way) with the easterly right of way line of McDuff Avenue (a 60 foot right of way); thence
north 00°30°00” east, along said easterly right of way, and also the westerly line of block 2 of
Riverside extension, a distance of 86.17" feet, to a point on the westerly line of Lot 14 of said
Block 2, and the point of beginning of subject parcel; thence continue north 00°30°00” east a
distance of 69.86 feet, to the southerly line of Lot 12 of said Block 2, also being the southerly
line of that parcel as described in official records book (ORB) 10570, Page 1638, of the current
public records of Duval County, Florida; thence, departing said easterly right of way, south
89°19°54" cast, along the southerly line of the said Lot 12, and the said parcel of record, a
distance of 51.97 feet, to a corner; thence following said deed of record, north 00°39°52” east,
into said Lot 12, a distance of 7.00 feet; thence, south 89°12°'37” east, a distance of 49.86 feet, to
the westerly line of Lot 10 of said Block 2, and the corner of the said described parcel of record,
said described parcel of record, said corner being also a point lying on the exterior wall of a
building on said line; thence south 00°05'45™ west, along the westerly line of Lots 10 and 16 of
said Block 2, a distance of 76.31 feet, to a point lying on the easterly line of said Lot 14; thence,
departing said easterly line, north 85°35’14” west, and along the northerly face of a brick
building, a distance of 102.39 feet to the point of beginning.

Subject parcel, thus described, contains an area of 0.1712 acres, more or less.
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LE@AL DESCRIPTION @ FPLorRTY
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EXHIBIT B

SURVEY SHOWING 0.17-ACRE RESTRICTED AREA
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ENGINEERING CONTROL MAINTENANCE PLAN

The City of Jacksonville (COJ) has made a commitment to establish specific use restrictions via
institutional controls to limit the area of soils that exceed Soil Cleanup Target Levels (SCTLs)
within the Property. In the event that site changes occur, COJ acknowledges that additional

investigation, revisions to the institutional controls or remediation may be necessary.

The engincering control for this Property is two feet of soil or concrete pavement. The
engineering control of the site will be inspected every two years by a Florida Registered
Professional Engineer (P.E.) who is familiar with the environmental conditions and the purpose
of the engineering controls. The purpose of the inspection will be to verify that the engineering
control is intact, functional, and continues to serve its intended purpose. The engineering control
will be decemed to have failed if an area of greater than one square foot has been removed by any
means so that the underlying soil is exposed. The P.E. will prepare a letter report for the CO)
which presents an engineering opinion of the condition of the engineering controls, along with
any recommendations for required maintenance. The P.E. report will be maintained by the site

owner along with a record of any actions taken to address the recommendation of the P.E.

The engineering control will be maintained throughout the life of the Restrictive Covenant in
order to prevent human exposure to contaminated soils. If the concrete is damaged by accident
or construction activities, it will be promptly repaired to match current conditions. Although the
site owner is not required to report a failure of the engineering control, the engineering control

will be repaired immediately.
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ENGINEERING CONTROL STATEMENT
CITY OF JACKSONVILLE FIRE STATION #10
RE# 063907 0000, 1055 SOUTH MCDUFF AVENUE
JACKSONVILLE, DUVAL COUNTY, FLORIDA
FDEP FACILITY ID # 168521416

The Engineering Control presented for the City of Jacksonville (COJ) Fire Station #10 Property
RE Parcel # 063907 0000, 1055 South McDuff Avenue, Jacksonville, Duval County, Florida,
Florida Department of Environmental Protection (FDEP) Facility ID # 168521416 has been
inspected by me, James O. Smith, Jr., P.E. (Florida P.E. No. 45048).

The engineering control that prevents human exposure to soil that exceeds the FDEP SCTLs for
direct exposure at the property is a two-foot cap of soil showing analytical results below the
SCTLs and/or a concrete pad which permanently covers the site. 1 hereby certify that, to the best
of my knowledge, this engineering control is consistent with commonly accepted engineering
practices and is appropriately designed and constructed for its intended purpose.

The engineering control of the site should be inspected every two years by a Florida Registered
Professional Engineer (P.E.) who is familiar with the environmental conditions and the purpose
of the engineering controls. The purpose of the inspection will be to verify that the engineering
controls are intact, functional, and continue to serve their intended purpose. The proposed
engineering control of the two-foot cap of soil shall be deemed to have failed if an area of greater
than one square foot has been removed by any means so that the underlying soil is exposed. The
P.E. shall prepare a letter report for the COJ which presents an engineering opinion of the
condition of the engineering controls, along with any recommendations for required
maintenance. The P.E. report shall be maintained by the site owner along with a record of any
actions taken to address the recommendation of the P.E.

The engineering control shall be maintained throughout the life of the Restrictive Covenant in
order to prevent human exposure to contaminated soils. If the soil cap or concrete pad is
damaged by accident or construction activities, it shall be promptly repaired to match current
conditions. Although the site owner is not required to report a failure of the engineering control,
the engineering control shall be repaired immediately.

Signature:
James O. Smith, Jr., P.E. Date
Florida P.E. 45048
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